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OUT OF THE FRYING PAN:
HOW TO AVOID GETTING BURNED IN YOUR
DEALINGS WITH CHAPTER 7 TRUSTEES
DORRAINE
BRIAN

A. MUND*

F. KIDWELL**

I.

INTRODUCTION
The United States Bankruptcy Code' became effective on
October 1, 1979.2 During the nine-month period between October 1, 1979 and June 30, 1980, a total of 159,329 Chapter 7 bankruptcy cases were filed in the United States.3 A 320% increase in
the number of Chapter 7 filings has occurred between 1980 and

1992, when a total of 679,662 Chapter 7 bankruptcy cases were
filed in the United States.4 In many of these cases, neither the
debtors nor their creditors saw a bankruptcy judge.- Instead, the
only contact which many of these debtors and their creditors had
with any official of the United States Bankruptcy Court system was
with the Chapter 7 trustee appointed to serve in the case. Despite
this fact, virtually no debtors or creditors, and few of their attor-

neys, have an adequate understanding of the role of the trustee or
* Associate, Hall, Byers, Hanson, Steil & Weinberger, P.A., St. Cloud, Minnesota. J.D.,
1989, University of North Dakota School of Law, Grand Forks, North Dakota.
Ms. Mund practices primarily in the areas of bankruptcy and debtor-creditor law. She
was appointed in 1989 to, and now serves on, the panel of Chapter 7 trustees for the
District of Minnesota and is currently serving as editor of the case summary newsletter
produced by the Bankruptcy Section of the Minnesota State Bar Association.
** Adjunct Professor, William Mitchell College of Law, St. Paul, Minnesota.
Shareholder, O'Neill, Burke, O'Neill, Leonard & O'Brien, St. Paul, Minnesota. Mr. Kidwell
practices primarily in the areas of bankruptcy and debtor-creditor law. He was appointed
in 1989 to, and now serves on, the panel of Chapter 7 trustees for the District of Minnesota.
Segments of this article are reprinted, in pertinent part, with the permission of
Minnesota Continuing Legal Education.
1. The United States Bankruptcy Code was adopted on November 6, 1978, and is
found at 11 U.S.C. §§ 101-1330 (1988 & Supp. III 1991). The enabling legislation also
provided for the repeal of the Bankruptcy Act of 1898. Bankruptcy Reform Act of 1978,
Pub. L. No. 95-598, § 401(a), 92 Stat. 2682 (1978).
2. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, § 402(a), 92 Stat. 2682 (1978).
Section 402(a) established that, except as otherwise provided in the legislation, the Act was
to take effect on October 1, 1979. Id.
3. Statistical data compiled and published by the Administrative Office of the United
States Courts-Bankruptcy Division. Apart from 1980, for which statistics were compiled
from October 1, 1979, the effective date of the Bankruptcy Code, statistics are compiled for
twelve month periods between July 1 and June 30.
4. See supra note 3.
5. Debtors will frequently wish to enter agreements with particular creditors, such as
the holders of claims secured by homestead property or motor vehicles, to reaffirm those
debts in accordance with § 524(c) of the Bankruptcy Code. 11 U.S.C. § 524(c) (1988). A
number of courts have interpreted § 524(d) to make mandatory the holding of a
"reaffirmation hearing." See In re Saeger, 119 B.R. 184, 188 (Bankr. D. Minn. 1990). See
also FED. R. BANKR. P. 4008.
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an appreciation of how their bankruptcy court experience can be
made less disagreeable by working cooperatively with the trustee.
The purpose of this article is to provide information to debtors, creditors, and their attorneys to assist them in their dealings
with Chapter 7 trustees. This information will include overview
material intended to provide some insight into the bankruptcy
process and the role of the trustee in that process, and some practical pointers in dealing with Chapter 7 trustees at the various stages
of this process.
II.

ROLE OF THE TRUSTEE

In 1986, a permanent, self-funded, national United States
trustee system was established by the federal government.6 The
system is now in effect in all federal judicial districts except Ala-

bama and North Carolina.7 One of the duties of the United States
Trustee for each region is to implement a panel of private trustees
to serve in cases under Chapter 7.8 In addition, the United States
Trustees are required to maintain and supervise the panels of private trustees. 9 The bankruptcy court has no role in selecting or
training trustees for the panel.

Although the United States Trustee appoints "eligible" members to the panel of private trustees, it is actually the Attorney
General of the United States who prescribes rules setting forth the
qualifications for eligibility for appointment. 10 In addition to the
qualifications prescribed by the Attorney General, a panel trustee
6. See Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act
of 1986, Pub. L. No. 99-554, 100 Stat. 3088 (1986). The Bankruptcy Judges, United States
Trustees, and Family Farmer Bankruptcy Act of 1986 replaced the pilot United States
Trustee system created in the Bankruptcy Reform Act of 1978. Pub. L. No. 95-598, 92 Stat.
2682 (1978).
7. See Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act
of 1986, Pub. L. No. 99-554, § 302(dX3), 100 Stat. 3099 (1986) (amended by the Judicial
Improvements Act of 1990, Pub. L. No. 101-650).
8. 28 U.S.C. § 586(aX1) (1988).
9. Id.
10. Id. § 586(d). Subsection 586(d) of Title 28 of the United States Code gives the
Attorney General broad discretion to prescribe the qualifications for a panel trustee;
however, this subsection specifically prevents the Attorney General from requiring that an
"individual be an attorney in order to qualify for appointment." Id.
The eligibility requirements prescribed by the Attorney General are found in Chapter
I of Title 28 of the Code of Federal Regulations. Regulations Relating To The Bankruptcy
Reform Act of 1978, 28 C.F.R. §§ 58.1 to 58.5 (1992). The qualifications set forth in the
regulations are as follows:
(1) Possess integrity and good moral character.
(2) Be physically and mentally able to satisfactorily perform a trustee's
duties.
(3) Be courteous and accessible to all parties with reasonable inquiries or
comments about a case for which such individual is serving as private trustee.
(4) Be free of prejudices against any individual, entity, or group of
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must also meet the requirements set forth in § 321 of the Bank-

ruptcy Code to be eligible to serve as a trustee in a case."
Promptly after the order for relief is filed, trustees for each
Chapter 7 bankruptcy case are appointed on an interim basis by2
the United States Trustee from the panel of private trustees.'
The interim trustee will serve as the permanent trustee in the case
unless the creditors choose to elect a trustee.' 3 The Bankruptcy
Code provides that creditors in a Chapter 7 case may elect a
individuals or entities which would interfere with unbiased performance of a
trustee's duties.
(5) Not be related by affnity or consanguinity within the degree of first
cousin to any employee of the Executive Office for United States Trustees of the
Department of Justice, or to any employee of the office of the United States
Trustee for the district in which he or she is applying.
(6) (i) Be a member in good standing of the bar of the highest court of a
state or of the District of Columbia; or
(ii) Be a certified public accountant; or
(iii) Hold a bachelor's degree from a full four-year course of study (or
the equivalent) of an accredited college or university (accredited as described
in part II, § III of Handbook X118 promulgated by the United States Office of
Personnel Management) with a major in a business-related field of study or at
least 20 semester-hours of business-related courses; or hold a master's or
doctoral degree in a business-related field of study from a college or
university of the type described above; or
(iv) Be a senior law student or candidate for a master's degree in
business administration recommended by the relevant law school or business
school dean and working under the direct supervision of:
(A) A member of a law school faculty; or
(B) A member of the panel of private trustees; or
(C) A member of a program established by the local bar association
to provide clinical experience to students; or
(v) Have equivalent experience as deemed acceptable by the United
States Trustee.
(7) Be willing to provide reports as required by the United States Trustee.
(8) Have submitted an application under oath, in the form prescribed by the
Director, to the United States Trustee for the District in which appointment is
sought: Provided,That this provision may be waived by the United States Trustee
on approval of the Director.
28 C.F.R. § 58.3 (1992) (emphasis in original).
11. 11 U.S.C. § 321 (1988). Subsection (a) of § 321 of the Bankruptcy Code provides as
follows:
(a) A person may serve as trustee in a case under this title only if such
person is(1) an individual that is competent to perform the duties of trustee and,
in a case under chapter 7, 12, or 13 of this title, resides or has an office in the
judicial district within which the case is pending, or in any judicial district
adjacent to such district; or
(2) a corporation authorized by such corporation's charter or bylaws to
act as trustee, and, in a case under chapter 7, 12, or 13 of this title, having an
office in at least one of such districts.
Id.
12. 11 U.S.C. § 701(a) (1988). The United States Trustee will serve as the interim
trustee in those cases in which no one from the panel of private trustees is willing to serve.
Id. § 701(b).

13. Id. § 702(d). If a trustee is elected by the creditors, the service of the interim
trustee automatically terminates.. Id. § 701(b).
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trustee at the first meeting of creditors. 14 The interim trustee has
all the duties and powers of the permanent trustee.' 5
Generally, the trustee is required to safeguard the assets of the
bankruptcy estate. Section 704 of the Bankruptcy Code sets forth
the specific duties of the trustee.' 6 The specific duties described in
§ 704 may be divided into the following categories: (1) Collection
and Liquidation of Assets; (2) Accountability; (3) Review of Claims;
and (4) Distribution of Funds of the Estate. As compensation for
these services, the trustee is paid a fiat fee of $45 per Chapter 7
case, 17 and may receive reasonable compensation for services rendered based upon a percentage of moneys disbursed or turned
over to creditors in the case.' 8
A.

COLLECTION AND LIQUIDATION OF ASSETS

To fulfill the duties set forth in § 704 of the Bankruptcy Code
the trustee must liquidate the property of the bankruptcy estate as
expeditiously as possible.' 9 This principle duty of the trustee is
performed by collecting the property of the bankruptcy estate and
reducing it to money. 20 By necessity, the first step required to col14. Id. § 702.
15. Id. § 701(c).
16. 11 U.S.C. § 704 (1988). Section 704 provides as follows:
The trustee shall-

(1) collect and reduce to money the property of the estate for which such
trustee serves, and close such estate as expeditiously as is compatible with the
best interests of parties in interest;
(2) be accountable for all property received;
(3) ensure that the debtor shall perform his intention as specified in section
521(2XB) of this title;
(4) investigate the financial affairs of the debtor;
(5) if a purpose would be served, examine proofs of claims and object to the
allowance of any claim that is improper;
(6) if advisable, oppose the discharge of the debtor;
(7) unless the court orders otherwise, furnish such information concerning
the estate and the estate's administration as is requested by a party in interest;
(8) if the business of the debtor is authorized to be operated, file with the
court, with the United States [T]rustee, and with any governmental unit charged
with responsibility for collection or determination of any tax arising out of such

operation, periodic reports and summaries of the operation of such business,
including a statement of receipts and disbursements, and such other information
as the United States trustee or the court requires; and
(9) make a final report and file a final account of the administration of the
estate with the court and with the United States trustee.
Id.
17. 11 U.S.C. § 330(b) (1988).
18. Id. § 326(a). Section 326(a) provides that the court may allow reasonable
compensation, payable after a trustee renders her services, in an amount not to exceed 15%
on the first $1,000 or less; 6% on any amount in excess of $1,000 but not in excess of $3,000;

and 3% on any amount in excess of $3,000. Id.
19. Id. § 704(o).
20. Id. Property of the estate is defined in § 54 1 of Title 11 of the United States Code.
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lect the assets of the bankruptcy estate is an investigation of the
debtor's financial affairs to determine the extent of the assets.
Most often, a trustee will use two methods to investigate the
financial affairs of a debtor. The two methods are: (1) a review of
the debtor's bankruptcy schedules, and (2) an examination of the
debtor under oath at a § 341(a) meeting. 21 The debtor's schedules
include the schedule of assets and liabilities, the statement of
financial affairs, and the schedule of current income and expenditures.22 In addition to these methods of investigation, the trustee
will often use other methods to find information about the debtor's
assets, including direct contact with the debtor's creditors.2 3
Once the trustee understands the extent of the debtor's assets,
she must collect the assets for liquidation. Collection of assets is
accomplished by a variety of means. If the debtor has made
improper exemption claims, the trustee has an obligation to object
to the claimed exemption.24 If the debtor does not voluntarily
turn over nonexempt property to the trustee, the trustee is
required to file a motion or complaint requesting the debtor to
turn over the property to the estate.2 In addition, the trustee has
the power to avoid certain transfers of property which are preferential or fraudulent in nature, and recover the property for the
11 U.S.C. § 541 (1988 & Supp. III 1991). Generally, property of the bankruptcy estate
includes the following:
(1) All legal and equitable interests of the debtor in property as of the
commencement of the case.
(2) Any interest in property the trustee recovers by the use of the trustee's
avoidance powers.
(3) Proceeds, products, offspring, rents or profits from the property of the

estate.
(4) Property the debtor acquires or becomes entitled to by inheritance,
divorce, settlements or as beneficiary under a life insurance policy within 180
days of the commencement of the case.

Id.

21. 11 U.S.C. § 341(a) (1988). Section 341(a) of Title 11 of the United States Code
provides that "[w]ithin a reasonable time after the order for relief in a case under this title,
the United States [T]rustee shall convene and preside at a meeting of creditors." Id. The
§ 341(a) meeting gives the panel trustee the ability to question the debtor under oath about
any information relating to the trustee's investigation of the debtor's financial affairs. Id.
§ 343.
22. 11 U.S.C. § 521(1) (1988). Section 521 of the Bankruptcy Code sets forth the
debtor's duties. Id. Included in the debtor's duties is the requirement to file a schedule of
assets and liabilities, a schedule of current income and current expenditures, and a
statement of the debtor's financial affairs. Id.
23. Many panel trustees send letters to secured creditors requesting information about
the property held as collateral, as well as information confirming the creditor's secured
position.
24. FED. R. BANKR. P. 4003(b). Rule 4003(b) of the Bankruptcy Rules provides that
"[t]he trustee or any creditor may file objections to the list of property claimed as exempt
." Id.
within 30 days after the conclusion of the meeting of creditors ....
25. 11 U.S.C. § 542(a) (1988). Section 542 of the Bankruptcy Code provides that
entities are required to turn over and account for all property of the estate. Id.
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bankruptcy estate.2 6 Finally, the trustee can actually avoid certain
liens on property of the estate if the lien is not properly
perfected.
The trustee also has the duty to liquidate any property that is

collected so that it may be reduced to money for distribution to
creditors. Section 363 of the Bankruptcy Code allows the trustee
to sell property of the estate that is not used in the ordinary course
of business. 2s Although the trustee will attempt to sell most property, the sale of property which will generate tax consequences
adverse to the bankruptcy estate or that will not generate assets
for creditors will not be sold. If the asset is comprised of a claim or
cause of action, the trustee must attempt to collect and/or settle
the claim. Similarly, the trustee will act to collect or settle any
actions brought through the trustee's avoidance powers. All settle-

ments and sales require approval from the bankruptcy court.29
B. ACCOUNTABILITY
Section 704(2) of the Bankruptcy Code requires the trustee to
account for all property received. 30 This requirement is implemented by the Federal Rules of Bankruptcy Procedure which
require the trustee to keep specific records and make specific
reports.3 1 In addition to the reporting requirements, the trustee
must follow stringent investment policies for any funds collected.
C.

REVIEW OF CLAIMS

Under § 704(5) of the Bankruptcy Code, the trustee is
required to review each individual claim and, if necessary, object
26. See 11 U.S.C. § 547 (1988) (allowing the trustee to avoid certain preferential
transfers); 11 U.S.C. § 548 (1988 & Supp. III 1991) (allowing the trustee to avoid certain
fraudulent transfers and obligations).
27. 11 U.S.C. § 544 (1988) (allowing the trustee to act as a lien creditor and avoid
nonperfected liens); 11 U.S.C. § 545 (1988) (allowing the trustee to avoid certain statutory
liens).
28. Id. § 363(bXl). Section 363 also allows the trustee to use and/or lease property of
the estate. Id.
29. Id. § 363. Section 363 requires notice and a hearing. Id. However, in certain
regions, the United States Trustee has established a system that allows for the approval of
sales and settlements with no notice or limited notice in certain circumstances. Generally,
this is accomplished through local rule. See, e.g., MINN. LOCAL R. BANKR. P. 1003.

30. 11 U.S.C. § 704(2) (1988).
31. FED. R. BANKR. P. 2015(a). The accounting duties of the trustee as established in
Rule 2015(a) include:
(1) Filing a complete inventory of property of the debtor.
(2) Keeping a record of receipts, disposition of money and property received.
(3) Filing reports and summaries required under § 704(8) of the Bankruptcy
Code if the business of the debtor is authorized to be open.
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to any claim that appears improper.32 It is part of the trustee's
fiduciary duty to defend the estate against all improper claims.33
Objections to claims are governed by Bankruptcy Rule
3007. 3 1 A trustee may object to a claim for the following reasons:
1. when there is no documentation provided to support
the claim under Bankruptcy Rule 3001(c);
2. when the amount claimed is in error;
3. when the claim has been previously paid;
4. when the claim is not owing by the estate;
5. when the claim is a duplicate of another claim; 35 and
6. when the claim contains postpetition charges or postpetition interest.36
D.

DISTRIBUTION OF FUNDS OF THE ESTATE

After the trustee has collected and liquidated all of the assets
of the estate, she must prepare a final report and file a final
account pursuant to § 704(9) of the Bankruptcy Code. 37 The final
report actually provides more than just an indication of the
trustee's proposed distribution. It also contains an accounting of
all of the property of the estate and receipts and disbursements
made by the trustee.
The actual distribution of property of the estate is governed
by § 726 of the Bankruptcy Code.38 At no time may the distribution differ from that set by the statute. To insure that the final
report is accurate and complies with the terms of § 726 of the
Bankruptcy Code, the United States Trustee must review the
report.
Before distribution can be made, the trustee must notify all
creditors of the final report.3 9 If no objections to the final report
32. 11 U.S.C. § 704(5) (1988). Under § 502(a) of the Bankruptcy Code, a proof of claim
is deemed allowed unless the debtor objects to it. Id. § 502(a).
33. Id. § 704(5).
34. See FED. R. BANKR. P. 3007.
35. HANDBOOK FOR CHAPTER 7 TRUSTEES 60 (1992).

36. 11 U.S.C. § 502(bX2). Note that postpetition interest is allowable only if all
unsecured creditors receive 100% of their claims and there remains an excess of funds
available for distribution. See 11 U.S.C. § 726(5) (1992).
37. 11 U.S.C. § 704(9) (1988). The report must be filed with the Office of the United
States Trustee and the court. Id.
38. Id. § 726.
39. See FED. R. BANKR. P. 2002(f). In some jurisdictions, the trustee is allowed to fie a
minimal asset report instead of a full final report. The minimal asset report may only be
used in cases in which the net assets will only be sufficient to pay clerk costs and trustee fees
and expenses. The trustee is not required to send notice of the filing of a minimal asset
report to creditors.
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are filed, the trustee will make the distribution according to the
proposed report.40 Once the distribution is complete, the trustee
will file a Final Report After Distribution.41 If no objections are
made to the Final Report After Distribution, the trustee will be
discharged and the case will be administratively closed by the
court.
III.

THE DEBTOR'S DEALINGS WITH THE TRUSTEE
The primary duties of a bankruptcy debtor concern the filing
of the schedules and related documents which must accompany a
bankruptcy petition.42 Obligations owed to creditors whose claims
are not listed or scheduled may be excepted from the discharge
which a debtor receives. 43 For this reason, it is in the best interests of the debtor to see that all debts are accurately scheduled
with the full and complete name and address of the creditor, as
well as other identifying information regarding the claim, including the account number.44
A debtor is also required to file schedules setting forth current
income and expenditures.4 5 While there is neither a solvency nor
an income test for eligibility to file a Chapter 7 bankruptcy, 46
review of the schedules of current income and expenditures serves
a significant role in identifying cases which warrant dismissal
based upon substantial abuse.4 7 Although the Bankruptcy Code
does not define the term, the mere ability to file a Chapter 13 plan
40. Occasionally, a creditor will receive less than $5 as a dividend. Under Bankruptcy
Rule 3010, the trustee is not required to distribute to any creditor a dividend of less than $5.
FED. R. BANKR. P. 3010. Any dividend of less than $5 is treated as an unclaimed fund and
sent to the Registry Fund of the court. Id.
41. 11 U.S.C. § 704(9) (1988). The Office of the United States trustee reviews the Final
Report After Distribution and compares the checks and bank statements to insure that the
trustee has actually made the distributions pursuant to her final report.
42. 11 U.S.C. § 521 (1988). Section 521 of the Bankruptcy Code requires that debtors
file a list of creditors, a schedule of assets and liabilities, a schedule of current income and
expenditures, a statement of financial affairs, and a statement of intention with regard to
secured consumer debt. Id.
43. 11 U.S.C. § 523(aX3) (1988 & Supp. III 1991). Pursuant to § 523(aX3) of the
Bankruptcy Code, a bankruptcy discharge does not discharge a debtor from any known
debt which is neither listed nor scheduled in time to permit timely filing of a Proof of Claim
nor timely request for a determination of nondischargeability, unless the creditor had
notice or actual knowledge of the case in time for such timely filing or request. Id.
44. See Official Forms B6D, B6E and B6F.
45. 11 U.S.C. § 521(1) (1988). See also Official Forms B61 and B6J.
46. See 11 U.S.C. § 109 (1988) (prohibiting certain business entities from qualifying as
debtors under Chapter 7, but not restricting the eligibility of individuals to fie).
47. See 11 U.S.C. § 707(b) (1988). Section 707(b) of the Bankruptcy Code provides that
a case fied under Chapter 7 by an individual debtor whose debts are primarily consumer
debts may be dismissed by the court, after notice and hearing, on its own motion, or on
motion by the United States Trustee if the court finds that the granting of relief would be a
substantial abuse of the provisions of the chapter. Id. However, dismissal for substantial
abuse may not be ordered upon the request or suggestion of any other party in interest. Id.
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In fulfilling the obligation to file a schedule of assets, 49 debtors
should take care to describe the property with specificity and,
where appropriate, indicate the source of any estimate of value
listed. 50 The failure of a debtor to fulfill the obligation to list all
assets will have an adverse practical affect on the debtor, because
property not scheduled, and not abandoned or otherwise administered in the case, remains property of the bankruptcy estate.-'
Perhaps the single most important document filed by
individual debtors in Chapter 7 cases is the schedule of exempt
property.52 Individual debtors in many states may elect to utilize
the exemptions provided by the Bankruptcy Code. 53 In the alternative, individual debtors may elect to utilize exemptions provided under local law, state law, or nonbankruptcy federal law.54
It is important that property which the debtor wishes to claim as
exempt be specifically identified on the schedule of exempt property. 5 It is equally important that the debtor identify the specific
law, including statutory subdivision, under which any property is
claimed as exempt because an item of property which may be
48. See United States Trustee v. Harris, 960 F.2d 74 (8th Cir. 1992). See also In re
Veenhuis, 143 B.R. 887 (Bankr. D. Minn. 1992) (holding that the mere inability to fund a
Chapter 13 plan does not establish the absence of substantial abuse). In Veenhuis, the court

found that, despite the inability of the debtor to fund a Chapter 13 plan, the fact that the
debtor was filing the bankruptcy in order to deal with a single creditor, did not evidence a
sincere attempt to resolve his financial difficulties. Id. at 889. In addition, because the
debtor in Veenhuis was attempting to protect significant value in superfluous exempt assets,
a finding of bad faith and a dismissal for substantial abuse was justified. Id.
49. 11 U.S.C. § 521(1) (1988).
50. Id. For example, if the debtors have scheduled real property, it will assist the
trustee if it is disclosed that the value attributed by the debtor in the schedules to the real
estate is based upon the assessor's estimated market value, an appraisal, or the personal
opinion of the debtor. Similarly, when the estimated market value of personal property is
derived from a source other than the opinion of the debtor, such as formal appraisals or
dealer guidebooks, it is helpful to the trustee to have the debtor disclose this information.
51. 11 U.S.C. § 554(d) (1988). See also 11 U.S.C. § 554(c) (1988) (stating that any
property scheduled but not otherwise administered at the time of the closing of a case is
deemed abandoned to the debtor).
52. 11 U.S.C. § 522(l) (1988).
53. 11 U.S.C. § 522(bXl) (1988). This exemption alternative is provided in § 522(bXl) of
the Bankruptcy Code. Id. The exemptions available under the Bankruptcy Code are
specifically set forth at § 522(d). Id. § 522(d). The following states have thus far enacted
legislation prohibiting citizens from electing the Bankruptcy Code exemptions: Alabama,
Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Idaho, Illinois,
Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Missouri, Montana, Nebraska,
Nevada, New Hampshire, New York, North Carolina, North Dakota, Ohio, Oklahoma,
Oregon, South Carolina, South Dakota, Tennessee, Utah, Virginia, West Virginia and
Wyoming.
54. 11 U.S.C. § 522(bX2XA) (1988). Nonbankruptcy federal law exemptions include
numerous federal employee retirement pension benefits, social security payments,
veteran's benefits, and certain federal injury, death or disability payments or benefits.
55. Specific identification of exempt property by the debtor is an expressed
requirement under some local rules. See e.g., MINN. LOCAL R. BANKR. P. 303(c).
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capable of exemption under one subdivision of an exemption stat-

ute may be nonexempt under another subdivision. By identifying
with specificity the particular subdivision of the exemption statute
upon which the debtor relies for the claim of exemption, the
debtor avoids placing the trustee in the position of guessing which
subdivision is intended, and may thereby avoid having the trustee
file unnecessary objections to claims of exemption. For similar reasons, the schedule of exempt property should identify whether the

value attributed to the property is based upon some objective
data, such as appraisals or guidebooks, or merely upon the per-

sonal opinion of the debtor. This type of complete and accurate
information can eliminate unnecessary objections to claimedexempt property.5 6

After the preparation and filing of the petition, schedules and
related documents, the next most significant duty of the debtor
involves attendance at the first meeting of creditors.5 7

It is

mandatory that the debtor (or both debtors in joint cases) appears
and submits to examination under oath. 58

Administration of the

case cannot proceed without concluding a meeting of creditors
because certain deadlines with which the trustee and creditors
must comply are triggered by the date scheduled for the meeting

of creditors; 59 therefore, attendance at the meeting of creditors
when it is originally scheduled is important.6 °

If it becomes necessary for a debtor to reschedule a meeting
of creditors, arrangements should be made in advance by the
debtor's attorney with the office of the interim trustee. The

debtor's attorney should then serve written notice of the rescheduled hearing upon the Clerk of Bankruptcy Court, the United
States Trustee, and all creditors. Failure of a debtor to attend a
56. Objections to property claimed exempt must be filed within 30 days after the
conclusion of the first meeting of creditors or the filing of any amendment to the list or
supplemental schedules, unless further time is granted by the court within such period.
FED. R. BANKR. P. 4003. Unless a party in interest objects, any property claimed as exempt
on a list of exempt property filed by the debtor is exempt. 11 U.S.C. § 522(l) (1988). Unless
a timely objection is filed, a debtor's exemption claim will be allowed despite the absence of
a good-faith basis for the exemption. Taylor v. Freeland and Kronz, 112 S. Ct. 1644, 1648
(1992).
57. 11 U.S.C. § 341 (1988). It is mandatory that a meeting of creditors be conducted in
all bankruptcy cases. Id.
58. Id. § 343.
59. Id. § 341.
60. Under the Local Rules of Bankruptcy Procedure applicable in the District of
Minnesota, the meeting of creditors is deemed concluded on the first date set for such
meeting unless, within 30 days after such date, the trustee serves and files a verified
statement that such meeting has not been concluded. MINN. LOCAL R. BANKR. P. 701. The
filing of such a verified statement may serve to delay allowance of claimed exemptions and
entry of an order granting discharge. Id. Rules 703(bX1), 802.
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rescheduled first meeting of creditors may result in the filing of a
motion to dismiss the case by the trustee.
IV. CREDITORS' DEALINGS WITH TRUSTEES
Under § 323(a) of the Bankruptcy Code, the trustee is the representative of the bankruptcy estate. 61 As the representative of
the bankruptcy estate, the trustee has a fiduciary duty to protect
the interests of all estate beneficiaries. The beneficiaries include
all classes of creditors such as those holding secured, administrative, priority, and nonpriority unsecured claims.62
When a trustee deals with a creditor holding a secured claim,
she must determine if the creditor is oversecured or undersecured. As a general rule, a trustee will not administer or sell
assets that are fully encumbered unless the secured creditor has
requested that the trustee administer its collateral.63 Trustees
should refuse to sell fully encumbered assets because the sale does
not benefit the estate.64 In addition, the sale of fully encumbered
assets may trigger adverse tax consequences for the estate. The
trustee will generally abandon any fully encumbered assets early
in the case. 65 Therefore, a secured creditor will find it difficult to
circumvent foreclosure or cancellation procedures by purchasing
a fully encumbered asset from the bankruptcy estate. The trustee
may sell a secured asset if there is some equity available for the
unsecured or priority creditors. However, the trustee must first
insure that the tax consequences resulting from the sale are not in
excess of the sums available to the bankruptcy estate.
In reality, it is the unsecured and priority creditors who are
most protected by the trustee's administration of a Chapter 7
bankruptcy estate. Fully secured creditors do not share in the distribution of funds from the estate.66 Therefore, unless a secured
creditor's claim is only partially secured, there is little reason to file
a claim in a Chapter 7 case.
61. 11 U.S.C. § 323(a) (1988).
62. See 11 U.S.C. § 726 (1988) (setting forth which parties are entitled to a distribution
of estate property). Note that the debtor may also be a beneficiary of the estate because of
the debtor's interest in exemptions and the right to any surplus property. 11 U.S.C. § 522
(1988) (setting forth exemptions from property of the estate).
63. HANDBOOK FOR CHAPTER 7 TRUSTEES 58 (1992).
64. By its very terms, the sale of fully encumbered assets only results in sufficient funds
to pay secured creditors the funds to which they would be entitled regardless of the
bankruptcy proceeding.
65. See the discussion relating to abandonment infra notes 74-78 and accompanying
text.
66. See 11 U.S.C. § 726 (1988) (setting forth which creditors receive distributions from
property of the estate).
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The trustee also has a duty under § 704(6) of the Bankruptcy
Code to oppose the discharge of a debtor if advisable. 7 Although
many creditors take the position that the trustee should become
involved in opposing the discharge of the debtor, it is usually not
advisable for the trustee to do so. Opposition to the debtor's discharge will require the depletion of estate's assets. There are very
few circumstances that justify a significant depletion of estate
assets. However, creditors can seek help from the trustee in
obtaining information from the debtor which would be of assistance in the creditors' opposition to a debtor's discharge. 8
V.

LIQUIDATING THE ESTATE

As discussed above, one of the duties of a trustee is to liquidate
the property of the estate as expeditiously as possible." The
trustee has several tools available under the Bankruptcy Code to
liquidate the property of the estate. These tools include the ability
to abandon property,7 ° the ability to sell, lease or use assets of the
estate, 7 1 the ability to invalidate certain transfers and encumbrances made prior to the bankruptcy filing, 72 and the ability to
settle or compromise claims.7 3 This section will attempt to explain
some of the practical uses of these tools by a trustee.

A.

SECURING ABANDONMENTS

Section 554 of the Bankruptcy Code governs the abandonment of property of the estate.7 4 A trustee may abandon any
property of the estate that is burdensome or of inconsequential
value to the estate.7 5 Unless the court otherwise directs, the
trustee must give notice of a proposed abandonment to all credi67. Id. § 704(6).
68. There are several ways in which the trustee may assist a creditor in obtaining
information from the debtor. For instance, the creditor can request that the trustee seek
specific information from the debtor at the § 341 hearing. 11 U.S.C. § 341 (1988). In
addition, a debtor is required under § 521(4) of the Bankruptcy Code to surrender to the
trustee any recorded information relating to property of the estate. Id. § 521(4) (1988).
69. 11 U.S.C. § 704(1) (1988).
70. Id. § 554.
71. Id. § 363.
72. See 11 U.S.C. § 547 (1988) (allowing the trustee to avoid certain preferential
transfers); 11 U.S.C. § 553 (1988 & Supp. III 1991) (allowing the trustee to avoid certain setoffs); 11 U.S.C. § 544(b) (1988); 11 U.S.C. § 548 (1988 & Supp. 1991) (allowing the trustee to
avoid certain fraudulent transfers); 11 U.S.C. § 544(a) (1988) (allowing the trustee to avoid
transfers or encumbrances which were not timely or properly recorded or perfected under
state law).
73. FED. R. BANKR. P. 9019(a).
74. 11 U.S.C. § 554 (1988).

75. Id. § 554(a).
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tors.7 6 In many of the jurisdictions in which a United States
Trustee program is in place, certain types of abandonments do not
require notice. For instance, in Minnesota, Iowa, and North
Dakota, notice is only required if a creditor has requested notice
under the provisions of the Bankruptcy Rules or if the United
States Trustee or the court require notice. Essentially, most abandonments in these jurisdictions are not noticed to creditors. However, all abandonments must be approved by the United States
Trustee.
A trustee will abandon any property in which there is little or
no equity, any property which will create adverse tax consequences to the estate, and any property which has potential liability problems for the bankruptcy estate.7 7 Generally, a trustee will
not formally abandon property unless a creditor requests the abandonment or there are potential problems associated with possessing the property. A formal abandonment is often not necessary
because under § 554(c) of the Bankruptcy Code, property which is
scheduled but not administered by the trustee at the time the case
is closed is deemed to be abandoned to the debtor.7 8
Often, for title reasons or to insure that the trustee makes no
claim to property, a secured creditor will request an abandonment
from the trustee so that the property is officially removed from the
bankruptcy estate. In order to obtain an abandonment, it is essential that the secured creditor establish that there is no equity in the
property and that it holds a properly perfected security interest.
In other words, the secured creditor should provide the trustee
with copies of documentation which evidence a perfected security
interest, a valuation for the property with an explanation of how
the value was obtained, and a statement of the amount owed to
the creditor.
B.

SALE, USE OR LEASE OF PROPERTY OF THE ESTATE

Under § 363 of the Bankruptcy Code, a trustee may sell, use
or lease property of the estate.7 9 Most commonly, the trustee will
attempt to sell the property. However, in certain situations it may
be more beneficial to the estate to lease or use property.8 0
76. FED. R. BANKR. P. 6007(a).

77. The most common example of property which would create liability for the estate
is property which would require environmental clean-up.
78. 11 U.S.C. § 554(c) (1988).
79. 11 U.S.C. § 363 (1988).
80. Often the estate will include rental properties. It is usually more beneficial to the
estate to continue to lease these premises until a sale can be arranged.
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Like abandonment, when selling property, the trustee must
give notice to creditors and obtain approval from the United
States Trustee.8 ' If the sale will generate adverse tax consequences to the bankruptcy estate, the United States Trustee will
not approve the sale. Because most sales of nonexempt property
are relatively small (under $1,000 in value), the most ready, willing
and able buyer for the property will be the debtor. Therefore, a
large number of sales of nonexempt property are to the debtors.
Finally, practitioners should be aware that the trustee may sell
property free and clear of any interest in the property.8 2 In addition, the trustee may sell the interest of a co-owner in the property. 3 The lienholder or co-owner will be paid for its interest in
the property after consummation of the sale.
C.

SETTLEMENT AND COMPROMISE

The trustee has the ability to settle and compromise claims
under Rule 9019(a) of the Bankruptcy Rules.8 4 In essence, Rule
9019(a) allows the trustee to compromise any claim held by the
bankruptcy estate. Although the courts have broad discretion to
approve a compromise,8 5 many courts require that certain factors
be considered in determining whether a settlement should be
approved. For instance, in Drexel v. Loomis,8 6 the United States
Court of Appeals for the Eighth Circuit held that courts should
look at the following factors:
(a) [t]he probability of success in the litigation; (b) the difficulties, if any, to be encountered in the matter of collection; (c) the complexity of the litigation involved, and the
expense, inconvenience and delay necessarily attending
it; [and] (d) the paramount interests of the creditors and
the proper deference to their reasonable views in the
premises. 817
The most common types of claims relate to actions brought by
the trustee, such as objections to exemptions of the debtor or
81. Similar to the practice with abandonments, the notice requirements for a sale in
some jurisdictions are dependent on the value and nature of the property.
82. See 11 U.S.C. § 363(f) (1988).
83. 11 U.S.C. § 363(h) (1988).
84. FED. R. BANKR. P. 9019(a).
85. See Official Creditors Comm. v. Beverly Almont Co. (In re General Store of Beverly
Hills), 11 B.R. 539, 542 (Bankr. 9th Cir. 1981).
86. 35 F.2d 800 (8th Cir. 1929).
87. Drexel v. Loomis, 35 F.2d 800, 806 (8th Cir. 1929). Accord Protective Comm. for
Ind. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414 (1968).
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actions to recover property of the estate. However, the trustee

will also compromise any nonexempt claims which were held by
the debtor at the time of the bankruptcy filing.
Many attorneys do not realize that the nonexempt claims held
by the debtor at the point of bankruptcy filing are property of the
estate.88 In fact, many attorneys continue to prosecute the claims
without consulting the trustee. Because the claims held by the
debtor at the time of the filing belong to the bankruptcy estate,
only the trustee can hire counsel to handle the claims. Plaintiff's
counsel should always consult the trustee as soon as the bankruptcy case is filed to determine if the trustee wishes to retain her
services. In addition, defendant's counsel will often find it easier
to compromise a claim with the trustee because the trustee is usually interested in administering the estate as efficiently and quickly
as possible. In addition, the trustee is not usually as emotionally
involved as the debtor in pending litigation.
VI.

CASE-CLOSING PROCESS

The trustee will generally begin the case-closing process only
after she has completed administering the various assets in the
case. Because most Chapter 7 cases do not result in sufficient
assets to enable payment of a dividend to creditors, creditors
receive notice at the commencement of the case not to file claims.
In those cases in which the trustee subsequently determines that
there are sufficient assets to make the payment of a dividend to
creditors possible, she will notify the clerk of bankruptcy court of
this fact. At that time, the clerk of bankruptcy court will notify
creditors "that they may file proofs of claim within ninety days
after the mailing of the notice."8 9 The statutory duty90 to examine
proofs of claim and object to the allowance of any claim that is
improper is a necessary starting point in the case-closing process.
For this reason, and because trustees will generally seek to avoid
making multiple examinations of claims, the trustee will generally
defer examination of claims until after expiration of the deadline
for timely filing of such claims. Creditors can minimize the risk
that the examination of their claims by a trustee will result in an
88. 11 U.S.C. § 541(aX1) (1988). Section 541 of the Bankruptcy Code defines property
of the estate to include "all legal and equitable interests of the debtor ...." Id.
89. FED. R. BANKR. P. 3002(cX5). In cases in which the original notice to creditors
states that assets may be available for payment of a dividend to creditors, Bankruptcy Rule
3002(c) generally provides that claims shall be filed within 90 days after the first date set for
the meeting of creditors called pursuant to § 341(a) of the Bankruptcy Code. Id.
90. 11 U.S.C. § 704(5) (1988).
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objection by careful attention to the detail required by the proof of
claim form."' Properly completed, the form should eliminate
common problems related to the filing of duplicate claims,
improper classification of claims, and inadequate documentation
of claims. To the extent that allowable claims of creditors are
properly filed in the first instance, substantial delays in the caseclosing process can be eliminated.
If a trustee fails to object to a duly fied claim, or an objection
is made but subsequently overruled, the claim is allowed. 2 After
determining that all claims filed should be allowed, the trustee will
prepare a report of the results of the case administration process.
This report will fall into one of three categories. First, in the vast
majority of Chapter 7 cases, the case will be concluded by the
trustee with the filing of a No Asset Report. Second, in a small
percentage of cases in which the total assets do not exceed $250,
the trustee may file a Minimal Asset Report. Third, in cases in
which the trustee has located assets in excess of $250, she will file
an Asset Report.
All final reports are filed by the trustee with the Office of the
United States Trustee. In no asset and minimal asset cases in
which the United States Trustee has approved the report filed by
the panel trustee, no further notice is ever required. However, all
creditors and other parties in interest are entitled to receive not
less than twenty days notice by mail in all asset cases in which the
report contemplates payment of compensation or reimbursement
of expenses totaling in excess of $500. 03 Moreover, in all Chapter
7 cases in which the net proceeds realized exceed $1,500, all creditors and parties in interest are entitled to receive notice by mail of
a summary of the trustee's final report and account. a Naturally,
final distribution by the trustee is delayed pending expiration of
such notice periods, and conclusion of hearing on any objections
which might be filed.
After expiration of the applicable notice periods and conclusion of any hearings on any objections which might be filed, the
court will issue an order authorizing the trustee to make distribution in accordance with her final report. In the absence of objection, there is an average delay of approximately six weeks between
91. FED. R. BANKR. P., Official Form 10.
92. 11 U.S.C. § 502(a) (1988). Bankruptcy Rule 3007 governs the procedure for filing
claim objections. FED. R. BANKR. P. 3007.
93. FED. R. BANKR. P. 2002(aX7).
94. FED. R. BANKH. P. 2002(fX8).
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the filing of a final report requiring notice to creditors and the issuance of an Order of the Court authorizing distribution in accordance with that notice. Upon receipt of an order authorizing
distribution, the trustee will distribute all assets of the bankruptcy
estate in accordance with her final report.9 5
VII.

CONCLUSION

With the increasing volume of Chapter 7 bankruptcy cases
filed in the United States, more and more creditors, debtors and
their attorneys will be exposed to the Chapter 7 bankruptcy process. After months or even years involved in the debt collection
process, the parties may feel that they have gone from the frying
pan into the fire. Because their principal exposure to the bankruptcy process will be through the Chapter 7 trustee, the heat will
be even more intense if their dealings with the trustee are contentious and unpredictable. It is our hope that the information provided in this article will facilitate those dealings with trustees so
that they will be, if not pleasant, at least harmonious and routine.

95. 11 U.S.C. § 726 (1988). Section 726 of the Bankruptcy Code establishes the
mandatory distribution schedule for assets in Chapter 7 cases. Id.

